February 13, 2009

Dennis H. Tracey, III
Partner
+1.212.918.3524
dhtracey@hhlaw.com

Renee Seblatnigg
The Future of Newcomb College, Inc.
20 Welwyn Road
Riverside, CT 06878
Dear Ms. Seblatnigg:
I write in response to your letter to me dated February 9, 2009 (the “February 9, 2009
Letter”), and to follow-up on my letter to you dated January 27, 2009 (the “January 27, 2009
Letter”).
As outlined in the January 27, 2009 Letter, Tulane owns the trademarks for Serial
Number 77/182,672, 1 Reg. Number 3,465,530 and Serial Number 77/182,572, Reg. Number
3,465,528. It also owns applications for trademarks for Serial Numbers 77/182,986, 77/182,967,
77/421,963, 77/422,599, 77/422,439, 77/422,726, 77/421,897, and 77/422,559. The Lanham Act
specifically provides that the registration on the Principal Register “shall be prima facie evidence
of the validity of the registered mark and of the registration of the mark, of the registrant's
ownership of the mark, and of the registrant's exclusive right to use the registered mark in
commerce on or in connection with the goods or services specified in the registration subject to
any conditions or limitations stated therein”. Lanham Act § 33(a), 15 U.S.C.A. § 1115(a)
(emphasis added).
The defenses you assert to Tulane’s rights are without merit. First, your letter reveals a
fundamental misunderstanding of trademark law. Tulane’s ownership of the Newcomb marks
derives from its use of those marks and the association of the marks with Tulane, not from the
registrations. Tulane has been using the Newcomb name for over 100 years, and its registrations
identify use of the name on merchandise as early as January 1, 1910. As a result of the extensive
use of the name “Newcomb” over many decades, Tulane has developed significant secondary
meaning in the Newcomb name and mark, and therefore Tulane has strong and undeniable
trademark rights. As you know, the registrations provide additional protections for such
trademark rights.
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Second, you state that you are “unaware” that Tulane sells merchandise using the
Newcomb trademarks.
We would direct your attention to Tulane’s website,
http://newcomb.tulane.edu/alumnae-about-us-gift-shop, where Tulane sells jewelry, notecards
and glassware emblazoned with the Newcomb name and the oak tree and the acorn. Your claim
to be “unaware” of such use is not supportable.
Third, you claim without any substantiation that “Tulane had no intent to use these marks
when it filed for such trademark applications.” In fact, as noted above, Tulane absolutely had
and has a good faith intent to use these marks as trademarks, as it has been doing for over a
century. Tulane began a concerted effort to formalize its registration of marks in 2002, and as a
part of this ongoing effort, has filed applications for these trademarks in recent years.
Fourth, the February 9, 2009 Letter makes the claim that TFoNC’s use of the Newcomb
Marks is “fair use and/or protected by the First Amendment”. In fact, TFoNC is not commenting
on the marks or otherwise engaging in protected speech – instead, it is blatantly trading off
Tulane’s name and logo in order to raise money. This is clearly not fair use. See, e.g., Board of
Supervisors of Louisiana State University Agricultural & Mechanical College v. Smack Apparel
Co., 550 F.3d 465, 489, 89 U.S.P.Q.2d 1338 (5th Cir. 2008) (finding that there was no fair use
defense where the defendant “used the Universities’ colors and indicia in more than a nominative
sense”).
We remain prepared to resolve this matter without litigation, provided that you meet the
requirements outlined in the January 27, 2009 Letter. If we are unable to resolve this matter in
the next seven business days, however, this firm is authorized to commence legal action.
We look forward to hearing from you or your counsel promptly. The foregoing is
without prejudice to Tulane’s rights and remedies, all of which are expressly reserved.

Sincerely,

Dennis H. Tracey, III

